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Abstract:  

In this article we have talked about the current situation of the relationship among 

HIV infected persons and their human rights being constantly violated in day to 

day life. We have also stated some landmark cases essential for the betterment of 

the society’s condition. This article basically is a research done on the relevance 

of international human rights law in the response to the HIV/AIDS epidemic at 

different levels. International human rights law, as reflected in the International 

Guidelines on HIV/AIDS and Human Rights, does not give, or case to give, an 

ethical code for living with HIV/AIDS. It says nothing, for instance, about our own 

ethical duty to tend to influenced individuals, despite the fact that it tends to states 

commitments in these zones. The frequency and spread of HIV/AIDS are 

excessively high among gatherings who as of now experience the ill effects of an 

absence of human rights insurance and experience separation. 

The privileges of individuals living with HIV/AIDS frequently are disregarded on 

account of their assumed or known HIV status, making them endure both the 

weight of the infection and the noteworthy loss of different rights. Defamation and 

separation may deter their entrance to treatment and may influence their business, 

lodging and different rights. This, thus, adds to the helplessness of others to 

contamination, since HIV-related disgrace and segregation debilitates people 

contaminated with and influenced by HIV from reaching wellbeing and social 

administrations. 

 

1. Introduction 

 

HIV keeps on spreading all through the world, shadowed by expanding difficulties 

to human rights, at both national and worldwide levels. The infection keeps on 

being set apart by victimization populace gatherings: the individuals who live on 

the edges of society or who are thought to be in danger of contamination due to 

practices, race, ethnicity, sexual introduction, sex, or social attributes that are 

criticized in a specific culture. In the vast majority of the world, separation 

likewise imperils impartial conveyance of access to HIV-related products for 

aversion and care, including drugs fundamental for HIV/AIDS mind and the 

advancement of antibodies to react to the particular needs of all populaces, in both 

the North and South. As the number of individuals living with HIV and with AIDS 

keeps on developing in countries with various economies, social structures, and 

legitimate frameworks, HIV/AIDS-related human rights issues are winding up 

more obvious, as well as ending up progressively different. 

 

This article basically is a research done on the relevance of international human 

rights law in the response to the HIV/AIDS epidemic at different levels. In this 

article I would like to basically point out the effect on a person with HIV/AIDS 

and the relation of AIDS with the Human Rights of a person. 
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As Fidler notes, “what makes public health sense does not automatically become 

a human rights obligation in international law (other than in the most general 

terms) 312”.  

 

Consequently, the global human rights law does not give specific direction on 

infusing drug utilize, other than the general standards of non-discrimination and 

the commitments to control infections, which can seemingly be utilized to require 

the presentation of demonstrated general wellbeing measures, for example, needle 

and syringe programs. Although global human rights bargains incorporate 

checking components, and some accommodate singular grumblings about states' 

conduct, the arrangements for requirement are by and large feeble, dissimilar to, 

for instance, exchange understandings. Interestingly with WTO encroachments, 

no instrument exists to force money related fines on violators of human rights 

(albeit universal advancement help can be custom-made to help just flexibilities 

and great administration as a precondition to facilitate help.) International human 

rights law, as reflected in the International Guidelines on HIV/AIDS and Human 

Rights, does not give, or case to give, an ethical code for living with HIV/AIDS. 

It says nothing, for instance, about our own ethical duty to tend to influenced 

individuals, despite the fact that it tends to states' commitments in these zones. 

 

2. What are HIV and AIDS? 

What do the acronyms HIV and AIDS stand for? 

“HIV stands for human immunodeficiency virus, which is a virus affecting the 

human immune system. It results in a deterioration of the immune system which 

causes an individual to become more vulnerable to different types of infections.” 

 

“AIDS stands for Acquired Immuno Deficiency syndrome, it is an advanced stage 

of HIV defined by the demonstration of certain symptoms, infections, and cancers. 

An individual with HIV infection may not have developed any of the illnesses that 

constitute AIDS and the terms should be kept distinct.313” 

  

UNAIDS notes: 

“The expression HIV/AIDS should be avoided whenever possible because it can 

cause confusion. Most people with HIV do not have AIDS. The expression 

‘HIV/AIDS prevention’ is even more unacceptable because HIV prevention entails 

correct and consistent condom use, use of sterile injecting equipment, changes in 

social norms, etc., whereas AIDS prevention entails cotrimoxazole, good nutrition, 

isoniazid prophylaxis (INH), etc.314” 

 

3. Relationship between HIV/AIDS and Human Rights 

                                                           
312 David P. Fidler, International law and infectious diseases, (New York: Oxford University 

Press, 1999:210). 
313 UNESCO,’ UNESCO Guidelines on Language and Content in HIV- and AIDS -Related 

Materials’ (October 2006), http://unesdoc.unesco.org/images/0014/001447/144725e.pdf. 
314 UNAIDS,’ Terminology Guidelines’ (October 2011), 

http://www.unaids.org/en/media/unaids/contentassets/documents/unaidspublication/2011/JC2118

_terminology-guidelines_en.pdf 

 

http://unesdoc.unesco.org/images/0014/001447/144725e.pdf


Amity International Journal of Juridical Sciences (Vol. 5, 2019)                                   Page 118 

In the 1980s, the connection between HIV/AIDS and human rights was just 

comprehended as it included individuals tainted with HIV and with AIDS and the 

segregation to which they were subjected. 

First, human rights law helps states respond appropriately to the difficulties of the 

HIV/AIDS plague by giving a structure on which they can detail laws and 

approaches that coordinate general wellbeing goals and human rights principles.  

 

Second, human rights give a premise to apparatuses for nongovernmental 

associations and promotion gatherings to use to screen the execution of states in 

their arrangements and programs and to make a move for review when general 

wellbeing strategies disregard rights.  

 

Third, human rights likewise address the commitments of general wellbeing 

experts with obligations regarding the assurance and advancement of wellbeing at 

a populace level. 

 

For HIV-contaminated individuals and individuals with AIDS, the worries 

included compulsory HIV testing; confinements on worldwide travel; boundaries 

to business and lodging, access to training, medicinal care, and additionally health 

care coverage; and the numerous issues raised by names revealing accomplice 

notice, and privacy. These issues are grave, and just about 20 years into the 

pestilence, they have not been settled. In some ways, the circumstance has turned 

out to be significantly more confounded, as old issues show up in new places or 

present themselves in new or distinctive ways. For instance, in specific settings, 

access to business has kept on being routinely denied to individuals tainted with 

HIV. Indeed, even in places where this circumstance has enhanced, HIV-tainted 

people currently risk getting themselves barred from working environment 

medical coverage plans, with a significant effect on their wellbeing and, hence, on 

their ability to work. There are likewise new issues, with gigantic human rights 

suggestions, that have been raised for HIV-tainted individuals, specifically the 

substantial and developing incongruities and disparities in regards to access to 

antiretroviral treatments and different types of care. 

 

The 1980s were critical in characterizing a portion of the associations between 

HIV/AIDS and human rights. Before the decade's over, the call for human rights 

and for empathy and solidarity with individuals living with HIV/AIDS had been 

expressly exemplified in the principal WHO worldwide reaction to AIDS. This 

approach was spurred by moral shock yet in addition to the acknowledgment that 

assurance of human rights was an important component of an overall general 

wellbeing reaction to the rising plague.  

 

The ramifications of this call were sweeping. By encircling this general wellbeing 

technique in human rights terms, it progressed toward becoming tied down in 

global law, in this way making governments and intergovernmental associations 

openly responsible for their activities toward individuals living with HIV/AIDS. 

The weighty commitment of this period lies in the acknowledgment of the 

relevance of worldwide law to HIV/AIDS-and consequently to a definitive duty 

and responsibility of the state under the universal law for issues identifying with 

wellbeing and prosperity. 
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Human rights are pertinent to the reaction to HIV in no less than three ways. In the 

first place, absence of human rights insurance makes helplessness to HIV, 

especially among minimized and underserved gatherings, for example, ladies, 

youngsters, and youthful people; sex laborers; individuals who utilize drugs; 

vagrants; men who engage in sexual relations with men (MSM); transgendered 

people; and detainees. 

 

The IPU states: 

“[These groups] are more vulnerable to contracting HIV because they are unable 

to realize their civil, political, economic, social and cultural rights. For example, 

individuals who are denied the right to freedom of association and access to 

information may be precluded from discussing issues related to HIV, participating 

in AIDS service organizations and self-help groups, and taking other preventive 

measures to protect themselves from HIV. Women, and particularly young women, 

are more vulnerable to infection if they lack access to information, education and 

services necessary to ensure sexual and reproductive health and prevention of 

infection. The unequal status of women also means that their capacity to negotiate 

in the context of sexual activity is severely undermined. People living in poverty 

often are unable to access HIV care and treatment, including antiretroviral.315” 

 

Second, absence of human rights assurance powers shame, separation, and 

viciousness against people living with and influenced by HIV. These unsafe states 

of mind and practices are established in an absence of comprehension of HIV, 

misguided judgments about how HIV is transmitted,27 and "fears and preferences 

encompassing sex, blood, sickness, and demise—and in addition the discernment 

that HIV is identified with 'degenerate' or 'corrupt' practices, for example, sex 

outside marriage, sex amongst men, and medication utilize. 

 

4. Needs and Rights of Children Under the Age of 15 Being Ignored in The 

Response to HIV 

“An estimated 3.4 million children under 15 are living with HIV today. In 2011, 

330,000 new children became infected with HIV—91% of whom live in sub-

Saharan Africa—and an additional 230,000 children died of AIDS-related 

causes.316” 

 

“Children and young people are among the worst affected by HIV due to failures 

to protect their human rights. The UNAIDS and OHCHR Handbook on HIV and 

Human Rights for National Human Rights Institutions states: 

 

According to the Convention on the Rights of the Child and its optional protocols, 

children have many of the rights of adults in addition to particular rights for 

children that are relevant in relation to HIV and AIDS. Children have the right to 

freedom from trafficking, prostitution, sexual exploitation and sexual abuse; the 

right to seek, receive and impart information on HIV; and the right to special 

protection and assistance if deprived of their family environment. They also have 

                                                           
315 Inter-Parliamentary Union, Handbook for Parliamentarians on HIV/AIDS, Law and Human 

Rights (2007) 
316 UNAIDS, ‘Global AIDS epidemic facts and figures’, (July 18, 

2012), www.unaids.org/en/media/unaids/contentassets/documents/epidemiology/2012/201207_F

actSheet_Global_en.pdf 
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the right to education, the right to health and the right to inherit property. The 

right to special protection and assistance if deprived of their family environment 

protects children if they are orphaned by AIDS. And the right of children to be 

actors in their own development and to express their opinions empowers them to 

be involved in the design and implementation of HIV-related programmes for 

children317.” 

 

Nevertheless, progress remains unsatisfactory in the prevention, diagnosis, and 

treatment of HIV in children Numerous kids influenced by HIV encounter 

destitution, vagrancy, school drop-out, separation, loss of financial and social 

opportunity, and early passing. Nations are not sufficiently satisfying their duties 

regarding give care and support to defenceless youngsters, including and 

particularly vagrants and kids living in AIDS-influenced families. 

 

5. Mother-To-Child Transmission Of HIV : Prevention 

 

“Preventing mother-to-child transmission of HIV (PMTCT) remains a priority in 

eliminating HIV in children. More than 90% of HIV-positive children are infected 

through their mother during pregnancy, labour, delivery, and breastfeeding. 

Without intervention, there is a 20 to 45% chance that a mother will transmit HIV 

to her baby318. Without the intervention, half of the infected children will die before 

their second birthday.” 

 

Lack of universal access to PMTCT services highlights inequities that result from 

a failure to protect human rights. “The strategy requires administering 

antiretroviral (ARTs) to the mother before birth and during labour, administering 

ARTs to the baby following birth, and undertaking preventative measures to avoid 

HIV transmission through breast milk. These methods are successfully applied in 

high-income countries, where mother-to-child transmission is rare.” 

 

“Women in resource-poor countries, however, often do not have access to PMTCT 

services. Despite concerted efforts to address the issue, in 2011 just 57% of the 1.5 

million pregnant women living with HIV in low- and middle-income countries 

received ARTs to avoid transmission to their child319”. “Barriers in resource-poor 

settings include clinic resources, testing techniques, dread and doubt, divulgence 

and discrimination issues, sedate adequacy, treatment for moms, practicality of 

substitution bolstering, and male visits to antenatal facilities. In spite of these 

difficulties, successful conveyance of PMTCT administrations has been very 

much archived in asset constrained general wellbeing frameworks.320” 

 

6. Protection, Care, And Support For Children Living With Or Affected 

By HIV 

                                                           
317  UNAIDS and the UN Office of the High Commissioner for Human Rights, Handbook on HIV 

and Human Rights for National Human Rights Institutions, (2007). 
318 AVERT, “Preventing Mother-to-child Transmission (PMTCT) in 

Practice.” <www.avert.org/pmtct-hiv.htm> accessed on 12th June 2018. 
319 UNAIDS,’ Global AIDS epidemic facts and figures’, (July 18, 

2012), www.unaids.org/en/media/unaids/contentassets/documents/epidemiology/2012/201207_F

actSheet_Global_en.pdf 
320 AVERT, “Preventing Mother-to-child Transmission (PMTCT) in 

Practice.”, <www.avert.org/pmtct-hiv.htm> accessed on 12th June 2018. 
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Numerous youngsters need full access to the HIV counteractive action data, 

training, and administrations they are qualified for under worldwide human rights 

law. They additionally get less antiretroviral treatment than grown-ups, with only 

28% of those require getting treatment, and they have restricted access to 

paediatric details of HIV meds. In numerous occasions, kids are being forced to 

become child heads of their households. The vagrants and kids living in AIDS-

influenced family units are being denied their entitlement to social security and 

face higher dangers of destitution, mishandle, misuse, separation, property-

snatching, school drop-out, and vagrancy.  

 

Laws for protection of Victims. 

 Decriminalize the transmission of HIV.  

At most, “criminalization should be considered permissible only in cases involving 

intentional, malicious transmission.”321 

 Decriminalize homosexuality and decriminalize same-sex relations.  

“This is an important step to reducing the stigma, discrimination and inequality 

increases the vulnerability of men who have sex with men.” 

 Decriminalize sex work and provide support to sex workers.  

 

“Criminalization exposes sex workers to violence, exploitation and victimization, 

including from police. Creating safer working environments and ensuring access 

to health services, advocacy and other forms of support enable sex workers to seek 

services and protection without fear of criminal penalties.322” 

 “Harsh and punitive drug laws exacerbate harms associated with drug use. 

States should offer harm reduction programs and voluntary, evidence-

based treatment323.” 

 “Prisoners are entitled to the same rights as other individuals, “with the 

exception of restrictions on liberty directly related to their imprisonment,” 

and should have access to health information, treatment, care, and 

support324.” 

 

7. Landmark decision by Sri Lanka Supreme Court 

The Supreme Court issued the order because of an essential rights infringement 

appeal to recorded by Chandani De Soysa in February 2016. 325Ms. De Soysa is 

from the country group of Illukhena, Kuliyapitiya, in western Sri Lanka. She was 

left in troublesome conditions when she lost her significant other last September. 

                                                           
321 UN Human Rights Council, ‘Report of the Special Rapporteur on the right of everyone to the 

enjoyment of the highest attainable standard of physical and mental health, A/HRC/14/20’, (Apr. 

27, 2010) <http://www2.ohchr.org/english/bodies/hrcouncil/14session/reports.htm> accessed 10 

June 2018 
322 UNAIDS, ‘UNAIDS Guidance Note on HIV and Sex Work,’ 

(2009) 

<www.unaids.org/en/media/unaids/contentassets/documents/unaidspublication/2009/JC2306_UN

AIDS-guidance-note-HIV-sex-work_en.pdf> accessed 12 June 2018. 
323 ‘Global Commission on HIV and the Law, Risks, Rights and Health’ (July 2012) 

< http://www.hivlawcommission.org/resources/report/FinalReport-Risks,Rights&Health-

EN.pdf> accessed 12 June 2018. 
324 UNAIDS and UN Office of the High Commissioner for Human, Handbook on HIV and 

Human Rights for National Human Rights Institutions (2007). 
325<http://www.unaids.org/en/resources/presscentre/featurestories/2016/may/20160502_Srilanka_

nodiscrimination> accessed on 13th June 2018. 
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Ms. De Soysa accepted emphatically that her five-year-old child was qualified for 

an education and endeavored to enlist him in the nearby school. Nonetheless, the 

educational system denied the kid section on the grounds that talk was circling that 

his dad had kicked the bucket of AIDS-related causes and that the kid was HIV-

positive.  

 

Despite the fact that it was an infringement of her child's human rights, Ms. De 

Soysa consented to him taking an HIV test. Despite the fact that his status was 

affirmed as negative, the kid was still denied enlistment. Ms. De Soysa went to 

various different schools in the zone, however, they all rejected confirmation.  

 

"It was anything but a simple choice to make, yet I chose that for my tyke I would 

battle. I didn't need some other parent or tyke to face such an excruciating 

circumstance," said Ms. De Soysa. With help from UNAIDS and the Positive 

Women's Network, she recorded her appeal to with the Supreme Court.  

 

The court's order, which was discharged on 28 April 2016, expressed that the 

privilege to a training of youngsters living with or influenced by HIV must be 

maintained, in light of the nation's sacred mandate of general access to instruction 

for kids between the ages of 5 and 14 years of age. The Supreme Court also went 

a step further, reminding the state of its obligation to take necessary measures to 

protect, promote and respect the human rights of people living with HIV.  

 

This is the first court decision in South Asia to make a general declaration 

perceiving the human privileges surprisingly living with HIV and sets a point of 

reference for future cases in Sri Lanka testing HIV separation experienced in 

settings other than education. There have been different instances of kids being 

precluded school affirmation in light of the fact that from securing their 

relationship with HIV, which have been settled through intercession.  

 

HIV-related shame and segregation keeps on keeping individuals from getting to 

key training and wellbeing administrations and decreases work openings. 

Research directed by individuals living with HIV in 13 nations in Asia in the 

vicinity of 2009 and 2014 found that a normal of 12% of HIV-constructive 

individuals overviewed detailed avoidance from parties and exercises and 23% 

said they had been verbally offended, annoyed or debilitated.  

 

Sri Lanka's legitimate turning point is a major advance forward for the privileges 

of individuals influenced by HIV in South Asia. Sindh Province in Pakistan has 

an exhaustive HIV law, however, there is no such insurance the nation over. India's 

courts have ruled to perceive the privilege to non-separation in a few particular 

settings, including schools; in any case, a national HIV law still can't seem to be 

passed by the parliament. 

 

8. HIV Discrimination Cases 

1. “In case Canada (Attorney General) v. Thwaites: The 

complainant was Simon Thwaites, a master seaman in the Canadian Armed 

Forces. He filed a complaint against the CAF alleging discrimination 

javascript:void(0)
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because it had terminated his employment and restricted his duties and 

opportunities based on his HIV-positive status326”.  

 

“Under the Canadian Human Rights Act, the complainant sought an order 

that the Canadian Armed Forces had engaged in unlawful discrimination 

based on his disability of HIV infection, compensation for past and future 

lost wages (approximately CD$150 000 or US$ 130 000), special 

compensation (CD$5000 or US$ 4300) and legal costs”.  

 

The Federal Court upheld the original ruling by the Canadian Human 

Rights Tribunal that the Canadian Armed Forces had engaged in unlawful 

discrimination based on disability and that awarded damages to Thwaites 

 

Thwaites was one of the first decisions in the world to address the issue of 

discrimination within the military against people living with HIV. As can 

be seen from some of the other cases summarized here, courts in numerous 

other jurisdictions have not taken such a human rights focused approach to 

cases of discrimination against HIV-positive military personnel. Aside 

from the issue of HIV-related discrimination in the specific context of the 

military, the Thwaites decision set an important precedent in Canadian law 

for those who continue to work while living with HIV. 

 

2. “In the case MX v. ZY, the petitioner, MX, was a casual labourer 

with the respondent company, ZY, a public sector corporation controlled 

by the national government of India. The government was named as a 

second respondent in the proceeding.  

 

MX sought a court order remedying the company’s discriminatory decision 

to deny him any further employment because of his HIV-positive status, 

including through quashing the company’s discriminatory policies and 

reinstating him with benefits and back wages.  

 

The High Court granted the petition. It ordered that he be reinstated, that 

he be taken into regular employment if further medical examination 

showed he was still fit, and awarded him 40 000 Rupees (or US$ 900) in 

compensation for lost income”.327 

This case set a very positive precedent in Indian law for the right of people 

living with HIV to equality in employment, and is consistent with widely 

accepted international human rights norms. 

 

3. “Mr. X v. Hospital Z, the appellant Mr. “X” was a person living 

with HIV whose confidentiality had been breached by the respondent 

hospital “Z”.  

 

The appellant sought damages for breach of confidentiality which had led 

to his marriage being cancelled and ostracism by his community.  

 

The Supreme Court denied Mr. X’s claim for damages, absolving the 

hospital and its physician of any liability for having breached his 

                                                           
326 Canada (Attorney General) v. Thwaites, [1994] 3 FC 38. 
327 MX v. ZY AIR, [1997] Bom 406. 
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confidentiality, saying this was justified in the interests of preventing harm 

to Mr. X’s fiancée. Unnecessarily, it went on to rule that India’s penal code, 

which criminalize negligent and malignant acts likely to spread an 

infectious disease dangerous to life, imposed a positive legal duty on a 

person with HIV not to marry. The Supreme Court was asked to reconsider 

this issue; in its subsequent judgment, it distanced itself somewhat from 

these statements.”328 

 

9. Conclusion and Contribution 

Human rights are essential to any reaction to HIV/AIDS. This has been perceived 

as the principal worldwide AIDS system was created in 1987. Human rights and 

general well-being share the objective of advancing and securing the prosperity of 

all people. The advancement and security of human rights are important to engage 

people and groups to react to HIV/AIDS, to decrease helplessness to HIV 

contamination and to decrease the unfavourable effect of HIV/AIDS on those 

influenced. The frequency and spread of HIV/AIDS are excessively high among 

gatherings who as of now experience the ill effects of an absence of human rights 

insurance and experience separation. 

 

The privileges of individuals living with HIV/AIDS frequently are disregarded on 

account of their assumed or known HIV status, making them endure both the 

weight of the infection and the noteworthy loss of different rights. Defamation and 

separation may deter their entrance to treatment and may influence their business, 

lodging and different rights. This, thus, adds to the helplessness of others to 

contamination, since HIV-related disgrace and segregation debilitates people 

contaminated with and influenced by HIV from reaching wellbeing and social 

administrations. The outcome is that those most requiring data, training, and 

advising won't profit even where such administrations are accessible. 

 

The legislatures must take measures that move towards the acknowledgment of 

rights. These measures ought to be authoritative, managerial, budgetary, what's 

more, could incorporate some different kinds of activity. For instance, a state may 

embrace an approach to give antiretroviral (ARV) treatment to all people in 

require, yet because of asset imperatives have the capacity to cover just a little 

level of the populace. The legislature should take measures to logically expand 

scope i.e., requesting support from benefactors and additionally reassessing 

spending needs. 
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